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TreUwiTED said articles come under the description of bard. and
_S-rA.'rzs plates.” :
Ve oo
Kip AnNp .
WaTsox. Rodney, Attorney General,:

Admitted that the case was not to be supported, on
the part of the United States, and that judgment must
be given for the.defendants, ‘

e B fprt,
JENNINGS v. CARSON.
JexniNGs
P —
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'THIS was an appeal from the sentence of the circuit
court for the district of Pennsylvania, in a cause civil
and maritime, in which Fennings was the libellant, gnd
Carson the respondent ; the former claiming to be
owner of the sloop George and ‘cargo, captured, in the
year 1778, by the American privateer .dddition, com-
manded by Moses Griffin, of which the respondent,
Carson, was part owner, and which was libelled and
condemned, on the 381st of October, 1778, as lawful
prize, by the court of admiralty for the state of New-
Jersey ; from which sentence of condemnation. there
was an appeal to the continental court of appeals, esta-
blished-under authority of the old congress, where the
sentence of condemnation was, on the 23d of December,
1780, reversed, and restitution ordered, but never ob-
tained.. In the mean time, however, the vessel ‘and
cargo had been sold by the marshal of the state court of
admiralty, for paper money, under an prder of the court
contained in the sentefice of condemnation, and it did
not appe4r what had been done with that moné;. No
measures were fakéh to enforce the decree of restitution
during the dld confederation.

On the 19th'of. May, 1790, after the adoption of the
“present constitution of the United States, Jenninghs filed
“his libel in the district court for the district of Penn-

sylvania, alleging, that he was .a subject of the States
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General of the United Provinces, an inhabitant and do- Jeuxrzcs
miiciled at the island of St. Eustatius, and owner of the 'CM;;O!_
sloop George dnd her cargo, at the time of capture . -
bound to the port of Egg-Harbour in the United-States, presumed to
and consigned to A. and G. Caldwell; in the prosecu- be in custedy
tion of which voyage she was illegally captured by the :’mk':;c ut‘:“"
privateer Addition, owned in part by the. respondent, contrary ap-
Curson, and “praying process for arresting Carson, to pears.
answer, &c. . A supplementdl libel was filed, setcing .| The shin
- forth the proceedings against the vessel in the court of e 3,? :_°p:
admiralty of New-Jersey ; the s¢ntence of copdemna- peal into the
tion ; the appeal ; the reversal of thatsentence, and}hc superior

e aet court, but re-
order of restitution. ing in the

court below,
. Neither the original nor supplemental libel prayed any which has a
specific or general rélief, other than process far arrest- ?’5':‘; to order
ing Carson, so that Rie should appear to answer the li- it p,_.,.;:higrg:
bellant ¢ in his said complaint, of the wrangs and inju- notwithstand-
ries aforesaid, according to the resolutions of the con- ing the p-
tiuental congress, the laws of the United States, and of peal.
the commonwealth of Pennsylvania; and the laws and
usages of nations in this behalf practised, used, and
established.”

- Carson, being taken upon the writ of arrest, appeared
and filed his plea and answer, averring the sloop George
to have been the property of a subject of -the king of
Great Britain, -at the time of capture, and employed in
carrying goods to the British army and navy; that the
goods were imported directly or indirsctly fram Greap
Britain or Ireland, contrary to the regulations of con-
gressand the law of natious ; the king of Great Britain
" then being at war with the United States.’

_It admits that Carson was the owner of one-third of
the privateer. It admits the capture, the condemnation,
and sale, the appeal and reversal, and the order of res-
titution, but denies that any partof the pracezds of the
sale ever cume to the hands of the owners of the privae
teer, or either of them, but remained in the hands of the
marshalof the court of admiralty of New-Fersey, who
along is answerable for the same. Itavers, that Griffin,
the commander of the privateer, had probable cause for
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Jemnixcs  making the capture, and therefore the owners are not

v, -
Carson.

liable:

. It denies the jurisdiction of the district court of
Pennsylvania to take cognizance of the question, the
same belonging exclusively to the court of admiralty of
‘the state of - New-Jersey, and to the court of appeals
established by the continental congress. It denies the
Jjurisdiction of the court as a prizé court in’any case,
and especially in cases of capture made during the Bri-
tish war, and avers that it has no authority to carry into
effect a decree of either of those courts established un.
der the old government.

After filing his plea and answer, Carson died, and
Jennings filed a petition, suggesting the death of Car-
son, and charging his executors with assets, and pray-
ing that the suit may stand revived against them ; apon
which a citation issued, and the executors appeared and
answered generally by a reference to the answer and plea
of their testator, and further pleaded, that by the law
tharitime, the law of the land, and the laws and ordi
nances of the United States, they, as execiitors; . are
not liable to be proceeded agaiast in that court for the
several matters set forth in the libel, for that they are
not answerable for the wrongs and gffences, or the pre-
tended wrongs and offences of their testator ; and also,
for that courts maritime have not authority to intérmed«
dle wiih the estates and effects, real or personaly of
deceased persons, or to give relief against the same, or

" to seize or take the same effects or estates in execution,

or torimprison the bodies of executors for the default of
the testator.

To these pleas and answers there were general repli-
cations

On the 30th of March, 1792, the judge of ‘the dis-
trict court gave an opinion in favour of its jurisdiction*
in general cases as a prize court ; but on the 21st of
September, 1793, he dismissed the libel, on the ground
that the district court was not competent to compel the
execution of a decree of the late continental court of
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appeals.¥ This sentence was affirmed in the circuit Jewwives
court on the 11th of April, 1798, but was reversed by - cm‘z’;w
this court at February term, 1799, so far as the 'same oty

* The following learned cpinion of the Hon. Judge Peters, upon
the prize jurisdiction of the district courts of the United dtates, is
too important to be omitted,

¢ This is a case in which the general principles are stated in the
proceedings and exhibits, und, therefcre, will appear cleay envugh
By the pernsal of them. There are scme circumstances, hvwever,
not clearly ascertained by those exhibits, which 1 shall have occa-
sion to mentiom, in the course of the oubstrvations which I shall
make on the merits hereafter. The libel compliins of the illegat
capture of the sloop George, whereof Robert Smith was master,
and her cargo, the property of the libellunt, then und now a sub-
ject of Holland, during the late war, viz in July, 1778, by the
schooner privateer Addition, Mo:zes Griffin communder, belonging
to the testator, Joseph Carson, und others, who are numed in the
answer of Foseph Carson, inhis life-time.

¢ 1tis alleged, on the part of the resfondents, that the vessel cap-
tured was employed in carrying goods belunging to the subjccts of
Great Britain, contrary {o the regulations and luws of the then
congress. They rely on the libel and condemmation in the state
court of admiralty of New-Jersey—the .vexdict of the jury ascer-
taining the fuacts, and the condemnarion by the court and order of
sale, and for puyment of the net proceeds to the captors.

The sale ofthe vessel and cargo atvendue, and the monies being
received by the marshal of the court, in whose handsit is suid they
now remain in depreciated paper, not having been distributed to
and among the captors, and of cowse the respundents, or their
testator, received no part thereof, and therefore they sllege that the
marshal only is chargeable ta the libellant, and not the respundents
or the testator. They insist that there was probible cruse of sei-
zure, and therefore the captors are not answerable in damages.
They also plead ip abatement to the jurisdiction of the court, be.
cause they assert that the subject of prize or no prize belongs to
the admiralty of New-Jersey, and not to this court, which has no
cognizance of the question ; nor has it power to effectuate its judg-
mentagainst executors.  On the part of the executors particularly,
an answe: was put in denying their heing churgenble fot the torts
of the testator, which, as well as their consequences, die with hig’
person. Butonan explanation on the behalf of the libellant, that
he claimed nodamages for the rort, .nerely as a rore, hut sought for
restitution of his property only, the point was abanduned by the ad.
vocates for the respondents.

“ The libellant, to repel this defence, and denying, in the usual
form, the facts as stated, sets foith the reversal of the judgment of
the tourt of New-Jersey, by the decree of the court of appeals of
the United States, the 23d of December, 1780, which contains a
direction to the latter court to make restitution of the property,
- with costs, but not damages. They also join issucon the point of
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decreed that the district court had not jurisdiction to-
carry into effect the decree of the court of appeals, and
the cause was remantted to thé district court for further

jurisdiction, and distingﬁish between a suit commenced in the life-
time of the testator, and ont brought in the first instance against
the executors. :

“¢ Five points were made by the advocates of the respondents 3
1. The rort dying with the gerson. 2d. The jurisdiction of this court
is not competent, as it is'»?ot a {m’ze‘court. 3d. and 4th. If a’prize
court, yet, as the cause originally attuched in the court of New-Jet.
sey, that was the only court in which the consequences were cognis
zahle, 20d alone competent to effectuate the decree of the court of
appeals, 5th A cupture “with probable cause is nota subject of
action for damages.

-¢¢ The first point being waived, brings the question to tho'com«
petency- of jurisdiction, which in order, ns well as necebsity;
should be the first point considered, because, if the court has no.
%}:isdiction, it is nugatory to inquire into the rherits of the chuse.

i this point, as it first struck me, I confess 1 had doubts: The
account given by Lord Mansfield of the arrangement of the¢ court
of admiralty in England, as detailed in the case of Lindo & Rodney,
produced hesitation, and my respect for the opinion of that great
character, as well as the arguments of the advocatés in the present
cause, induced a deliberate consideration of the subject. The divi-
sion of the eourt of admiralty into, twd sides, prize and instarce, was
new to me, and it is allowed not to have been generally known, if
at all, by the common lawyers in England, before that cfisc wus
detérmined, In this couiitry it never was known, nor does it ap-

ear that any new cominission was ever transmitted tu the colonial
Judge of the admiralty from Great Britain before the vevolution, i
cases of wars between that kingdom and its enemies. I huve
traced frofn récords and othei authentic . infarmation, the proceedt
ings of the admiralty court of Penngylvania, for a period exceeding
fifty years, and I have the best reason for believing that the prace
tige in other colonies was sitilar. In a1l the praceedings, the prize
syits are called suifs civil and mariNme. During the late war, when
we assumed and effected our independence, the praceedings were
uhaltered in this point. 1 do unt find that there is uny sich dig
tinction fn any other nation, except it should be found in Holland,
and of this I much doubt- The authority out of Bynkershock, (177.)
produced by cne of the advocates for the respondents, founded on
an ordinunce of the Earl of Leicester, shows that there is a couft,
there whose authority is eitirely confined to captures as prize, -atd
it has no jurisdiction even of other maritime cages: This, there-
fore, is net applicuble to a question conceming the powers of &
court of admiralty, which is allowed, even ‘in the case of Linds &
Rodrey, to possess jurisdiction in all maritime eauses, though in
England it is said to act under a peculiar (and therefore not genc.
rally known) organization. 1 take it, therefore, for granted, be-
cause the contrary has not been shown, thatin England alone are
these distinct branches of the same court to be founds” In all the
books of reports in which cases of prohibitions to the admiralty are



FEBRUARY, 1807. 7

proceedings; the respondent being at liberty to cortend
before that court, as miatter of defence to the merits; or
to the form of proceedings, that the libel should first

mentioned, precedent to the cese of Lindo & Rodrey, these prohis’
bitions are moved for and granted génerally to ke coure of admi-
ralty ; and though in a case in Term Keports, (lung after the case
of Lindo & Rodney,) the distinction is takin, and the prohibitions
moved for to the prize court, this very instance shows it tobe a
novelty inthe common law books theres for if it had been knovm
as an old practice, the particular designation of the prize court
would have heen unnecesssry, and the prohibition would have been
required to the admiralty generally, as it ever had been in former

cases.

€ Acting, as we now dg, in a national, and not a dependent capa.
city, I cannot conceive that we are bound tu follow the practice in
England, more than that of our own or any'other nation. Customs
purely colonial, were parts of our laws, even in the time of our
connection with Britain. I need instance only one, viz. that of the
mode of conveyance of feme-coverss’ estates, contrary to the laws
of England. This is a case at common law, in which we then were
and now are particularly talled to follow their rule and practice, in
general.  The admiralty proceeds by a law which considers all
ndtions as one community, and should not be tied down to the pre-
cedent of one nation, though it were more clearly ascertaineds I
shall, therefore, conclude, that if the powers of an admiralty and
maritime court are delegated by congress to this court, those of a
prize court are mixed in the massof authority with which it is in-
vested, and require no parlicular specification. They are called
forth (if g-ener:}ly delegated) by the occasion, and not by repeated
and new interferences of government. Nor do I believe that exen
in England, any new authority is vested, though a kind of legal
and solernn notice is given of a war, in which subjects for the prize
authority of the admiralty may occur. It doesnot begin with their
svars, but was pre-existent. It does not end with the commence-
ment of peace, for their books show it tobe exercised at any time
afterwards. Government never interferes to put an end to it how
then can its power be repeatedly necessury to beginit? The fuct
is, it is inherent in a court of admiralty, and not lost, but torpid,
like other authorities of the court, when there are no occasions for
their exercise.

“ But here the question arises, have congress, by their judiciary
laws, vested this court with general or special admiralty pawers ?
Congress have authority (delegated by the peaple in the constitu-
tion) in *f all cases of admiralty and maritime jurisdiction”” The
words of that part of the judiciary law affecting this subject, in
whigch the authorities of the court are described will be seen in the
Sth section of that law. €It shall also have exclusive original
cognizance of all civil causes of admiralty and maritime jurisdicicn,
including. seizures under laws of impost, navigation, or trade
of thg United States” Itis said prize or no prize is 2 question of
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have been filed in the district court of New-Fersey, but
not to make the decision of the judge on that point a
ground of excepting to the jurisdiction of the district

court of Pennsylvania, and that costs should await the
event of the cause.

military, not of acivil nature. But I find no such distinction in the
books.” Blackstone, in.hs division of courts, does no¥ clasg that
of the admiralty as a military, but a maritime court, and jt will
appear that the jurisdiction of prize is within its powers, though
he points out, in cases of prizes in the then colonies, that appeuls
were to members of the privy council, and others, in congequence
of treaties and domestic arrangements. But he says ¢ the original
court to wl;igh thiz question is permitted in England, is the court
of admiralty,” without any distinction as to the nature, of its pnwers,
whether instance or prige, military or civil. In Book3. p. 108. he
mentions the exclusive and undisturbed jurisdiction of the courts of
admiralty, in cases of prize; and that court determines, not ac~
cording to British laws or_practice, but “ according to the law of
nations.” Should I confine my altention merely to the inquiry
~whether this could be classed under the description of a ** civil
cause,” I should think there were grounds to support the idea of
its being comprehended. In the case of Acheson & Everett, (Gowp.
382.) some light is thrown on this view-sf the subject, because it
appearnithat a civil suit may, in substance, butnot in form, partake
ofterin.-nal ingredients. So, by parity of reason, muy a civil cause
of -admiralty and maritime jurisdiction, be mixed with, or ground.
ed on, transactions of a wnilitarynature. ‘But 1 do not think it ne«
cessary merely to fix this point.. What is, perhaps, of most cone
sequence, is to ascertain the intention of congresy in distributing
a power, clearly in Yhem, to_their judicimry departmenty, And
what was said by one of the advocates for the libellant, strikes me
as being just and proper, viz. that the construction should be made
from a considevation of all the laws on the subject, in pari materia.
¢ The court shall also have exclusive original cognizance of ail
civil causes of admivalty and maritime jurisdiction, including,”
&c —that is, being invested with criminal powers in certain oases,
it shail aléo have civil powers, as oppoesed to criminaly in_admiralty
and maritime cases. By recurring to the 12th, 13th, 19th, 21st,
and 30th sections of the judiciary law, it will appear that congress
meant to convey all the powers, (and in*the words of the constitu-
tiom) as they possessed them in admiralty cases ; and actions o
suits in these cases can originate only in the district courts.

¢ Far the foregoing reasons, and some others which might be add-
ed, T am of opinion that this court passesses all the powers of a
court of admiiralty, and that the question of prize is cognizuble be.
fore it. 1hhve gone thus far intn the discussion of this point, bs.

cause 1 believe it is the first time it has béen agitated ina federal
court.

¢ [ do, therefore, decree, adjudge and determine, that the plea
to the jurisdiction of the court, as nat being competent to deter:
mine on prize questions, be, and the sume is hereby overruled”
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Upon the second hearing of the cause, on the 2d of Jeuxixos

April, 1802, the judge decreed in favour of the libel- . ™ =
ARSON.

lant, for the amount of sales of the sloop and cargo, e~
reduced by the scale of depreciation, with interest untit
two months-after the order of. restitution by the court
of appeals; and from the time of the institution of the
present suit until the day of final decree ; ,which decree
"was, on the 10th of May, 1804, reversed by the circuiy
court, and the libel dismissed with costs—From which
sentence, the libgllant appealed to this court,

E. Tilghman, for appellant.

No delay can be imputed to the appellant. There
was no limitation by law. The federal court of appeals
was unpopular in those states who were attached to the
trial by jury, and its jurisdiction was opposed with great
warmth. He cited the case of the slop Active, and
Mr. Olmstead’s case, and an act of the legislature. of
Penasylvania in support of that assertion. The juris-

diction of that court was not finally settled, until the
" case of Doane & Penhallow, 3 Dallas, 54. 85, &6.

He considered the case under six heads.

. 1. That if the appellant was entitled to redress, he
was right in applying to the district court of Pennsyl-
vania, and was not obliged to resort to that 6f New-
Fersey.

2. That if his suit was rightly commenced in the
district court of Penngylvania; that court had authority
todecide finally on the case.

3. That the district court has jurisdiction of the
Juestion of prize,

- 4. That, if the appellant is entitled to redress, his
remedy survives against the executors of Carson.

&. That it is immaterial whether thére was or was
70t probable cause for the capture.
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6. That the owners of the privateer are answerable
for the acts of the captors, their ageats, :

1. As to the first point.

One court of admiralty is competent to carry into
effect the sentence of another; even of a foreign court,
and @ fortiori of a domestic court. Dougless, 1. Walker
ve Witter. 1 Vent. 32. furado v. Gregory. 1 Lev,
267. 8. C. 6 Vin. 535. pl.20. 1Salk. 32. Broom’s
case. Carth. 398. S.C. 2 Lord Raym, 935. Ewer
ve Fones. 3 Dall. 97. and 118. Penhallow v. Doane,
2 Browne’s Civ. & Ad. Law, 120.

The sentence of the court of appeals consists of
three parts. 1st. Restitution. 2d. Costs. 3d. An
order to the court below to carry the sentence into ef-
fect. )

The sentence was for restitution of the thing itsel,
not of its value ; nor of the amonnt for which it was
sold. The appellant was not obliged to take any thing
in Jieu of the thing itself, '

If a judgment at common law is rendered agninst a.
plaintiff in the circuit court, and that judgment reversed
in the supreme court, and a mandate issues to the cire
cuit court to execute the judgment of.the supreme
court, the plaintiff is not bound to tuke out his execu-
tion under ‘the mandate, but may bring an action of
debt upon the judgment, in any district of the United
States where the defendant may be *found. . So in this
case, the claimant may libel the captors in any district
where they may be found. We are not bound to take
the proceeds O}Y the sale in continental money. The
reversal was on the 23d of December, in the year 1780,
when paper money was a mere ghost, and worth
nothing. It is immaterial what became of the money,
and whether it sunk in the hands of the marshal, Or not.

* If our cargo had been suffered to arrive, we might have

sold it so as ta avoid the effect of depreciation.

The resolution of congress, which provides that cap-
tuired vessels shotild be libelled in the districtinto which
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they should be brought, applies only to libels &y the cap-
2ors against the property, and not to libels by the claim-
ant against thecaptors. These, ex necessitate, must be
brought where the captors may be found. We cannot
now proceed in the original court of admiralty of New-
_Jersey, for it does not exist. It was a court deriving its
authority from the state of New-Jersey alone. By the
constitution, all admiralty powers are now vested in the
courts of the United States, and to those only can we pow

appry-

2. If the suit was rightly commenced in the district
courtof Pennsylvania, that court had authority to decide
finally on the case,

The words of the decree of restitution are all power-
ful—* the vessel and cargo sHALL BE restored.” We
are therefore entitled to the thing itsclf, or its fidl value.

If it be objected that the loss by depreciation is not
. chargeable to the respondents, we say that itis a funda-
mental rulé that he who does the first wrong shall be
liable'to all the damages.

The act of the marshal was the actof the captors. His
sale, made after the appeal, was or was not regular.  If
regular, the proceeds were received to the use of the
captors ; if irregular, although under the order of the
court, the captors are liable. 12 Mod. 639. Roswell «.
Prior. 5 Vin. 4b. 405. 1 Vernon, 297~—307, Childerns
v. Saxby. 6 Mod. 179. Regina v. Tracy.

At common law, if the judgment be reversed after
goods sold under a fi. fu. the writ of restitution is to the
plaintiff, and not to the officer ; and the plaintiff must an-
swer the value, not what they actually sold for. 2 Sulé.
588. Cro. Eliz.209. Rook v. Wilmot. 390. Atkinson v.
Atkinson. 11 Mod.-36. Clerk v, Withers., Vin. 4b. Tit.
Distress, 171. ph 1,2. Bro. Ab. Distress, pl. 72.

The sentence of the court of appealsis conclusive that
the capture was wrongful. It was a marine trespass.
If the sloop had been taken by the British out of the
hands of the captors, they would still have been liable,

Jeuninegs

V.
Cansd.
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1 Dall. 95. Talbot’s Case. 3 Dall. 333. Del Colv. Ar-
nold. 8 T. R. 333. in notis, Livingston and*Welch v.
M Kenzie.

3. The third point, viz. that the district courts of the
United States have jurisdiction in questions of prize, was
admitted by the opposite counsel.

4. If the libellant is entitled to redress, his remedy
survives against the executors of the owners of the cap-
turing vessel.

The decree of the court of appeals is for restitution
only, and the prayer of the libellant is for general relief,
which is in all cases sufficient. 8 Dall, 86, 87. 107, 118.
Penhallow v. Doane.

Itis a rule in the civil law, that if the ancestor hag ap-
peared to the suit, the heir will be liable, and it is a maxim
in equity that the heir shall be liable, even in cases of
tort. Domat. 605. 607, 608, 609. Cowper, 374. 376.
Hambly v. Trott. Grotius, b, 2, c. 21. 8. 19,20. Vin-
nius, 785. 787. ’

_ 5. To support his fifth position, that it is immate-
rial whether there were probable cause or not, he-relied
upon the case of .Del Col v. Arnold, 3 Dall, 333.

6. That the owners of the capturing vessel are liable
for the.acts of the captors. In support of this position
he cited 4 Rob. Rep. 293. The Picimento, 292, The
Venus. 1 Dall. 108. 3 Dall. 334. 8 Dall. Penhallow
v. Doane.

ZLewis; on.the same side, offered to read authorities to
show that the appeal not only suspended the sentence,
but the order to sell, unless a special power was given to
the court to proceed to sell notwithstanding the appeal.

‘Hare, contra, contended,

1. That the district court of Pennsylvania had not ju-
risdiction,
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2. That the case of the libellant was void of merit.

1. If the proceeding is not against the prize itself,
nor the proceeds of the sale of the prize, nor against the
persons of the captors, a prize court has no jurisdiction.
No case can be produced, where a prize court has taken’
jurisdiction merely against the persons of the owners of
the capturing vessel. It is even doubted whether a
_ court of admiralty could entertain a suit against the pro-

ceeds in the hands of the agent of the captors. * Pro-
ceedings upon prize are proceedings in rem; and it is
presumed that the body and substance of the thing is in
the country which has to exercis» the jurisdiction.”
1 Rob. Amer. Ed. 119. The Flad Oyen.

The jurisdiction of a court of wice-admiralty extends

only to things brought within its authority. '3 Reb. 53.
The Carel and Magdalena.

The sentence of the ‘court of appeals required. the
court of admiralty of New-Jersey to cause restitution to
be made. If thé former sentence in New-Jersey is com-
plete, it is a bar to a subsequent suit. If itis no¢ com-

“plete, but is still pending, it isequally abar. 3 Bac. 4b.
653.  Prec. Chdn. 579,

2d. As to the question of merits. Upon this subject
the case of The Mentor, 1 Rob. 151—153. is in point.
“'This also is an antiguated claim, and not prosccuted
against the actual wrong doer, but against persons who
" were not presentat the act complained of, Besides, there
was probable cause, and therefore no damages can be
given. 1 Rob. 82. The Betsey. The sloop had sailed
under a British convoy ; this was a strong ground of
suspicion, and, added to the false account of her desti-
nation, her want of papers, and the destruction of papers,
was sufficient ground to excuse from damages and costs.
3 T. R. 332. Smartv.Wolf. 1 N.Y. Term Rep, 64.
Fenks v. Hallet.” Doug. 581. Bernardi v. dotteux. 1
Marskall, 317, The sentence of the court of admiralty
of New-Jersey is of itself conclusive evidence cf proba-
ble cause. 1 Wilson, 232. Reynolds v. Kennedy.

Jeswines
v.
Cansox.
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Jexwines  The sale was the act of .the court, and not of th¢
Y.

Carsoy. PAEYe

- The case of sale undera distress is not analogous ; it
is the act of the party alone. It is not under the judg-
mentof acourt. The sale produced a fund to which alone
the libellant can resort.  If a collateral security be given,
and if that be lost by the Jaches of the party, he shall
never recover, -

. From the date of the reversal of the decree, the mar-
shal held the money to the use of the present libellant.

Therule of the civil law as to Zorts is the same with
the rule of the common law, actio personalis moritur cum
persona.

The Court stopped Ingersoll, on the same side, and
said, that the point which it would be difficult to esta-
blish on the part of the libellant is, that he would have
been entitled to any remedy against the present appel-
lees, even on the very day after the sentence of the court
of appeals. )

Lewis, in reply.

The sentence of the court of appeals is conclusive evi-
dence of the falsity of the original libel, and that the cap-
ture was fortious. ‘

That the present libellant is entitled to relief, in some
form and in some court, cannot be questioned. It is not
a case of commun law jurisdiction, and there is no stafe
court of admiralty in-New-Jersey. If any court has
jurisdiction, it must be a district court of the United
States.

Two questions arise in the cause.
_i. Is thelibel filed in the proper court? and,

2, To what extent is the libellant entitled to relief?
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" 1. A neutral is entitled to restitution ; and if the cap- Jeswrwcs
tor will not proceed against the property in a reasonable
time, the owner may libel the captors, and pray thatthey
may proceed to adjudication, or restore the property.

v.
Cansou.

. The captured property must be considered as in the
power and possession of the captors, The sale makes
no difference, unless made by consent, orbecause the pro-
perty was perishable, or under some act of congress or
other statute law.

The British statutes require that the captured proper-
ty should be taken into the custody of certain officers of
the government or of the court, and thereby might be
considered as in the custody of the law; but congress
had no such officers; the custody remained with the cap-
tors until trial and acquittal or ‘condemnation. Resolve
of Congress of 27th of November, 1774. 1f it had been
a sentence of acquittal, a writ of restitution would have
issued. A mandate would have been vain, unless the
court had power to execute the sentence.

Jorxsow, J. inquired of Mr. Lewis whether in his
practice he had known any iastance in which, upon filing
a libel, a warrant has not issued to take the captured
property into the custody of the marshal.

Magszarr, Ch. J. Itis certainly important to as-
certain in whose custody the property was. I had all
along considered it as in the custody of the law.

Lewzs. I have had an opportuhity of knowing a great
deal of the admiralty practice during our revolutionary
war, being concerned in all the cases in Pennsylvania,
and in all the appeals from the state courts. I do not
know an instance in which such a warrant has issued.
But the records of the court of appeals are in the office
of the clerk of this court. In this very case there was
no such warrant.

LivingsTon, J.. ftappears that the sale was made
by the marshal under the order of the court. Must we
not presume that the courtknew and did its duty; and
that the goods were in a perishing condition?*

Vol IV. - C
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Lewis. If the general practice was nof to_issue such
a warrant, but to suffer-the property to ‘remain in the
hands of the captors, and no warrant appears in this re-
cord, which ought to be presumed to contain @/ the
proceedings in the case, the presumption is thatno such
warrant ever was issued ; especially if such warrant was
not rendered necessary by ‘the law.

There was no writ or warrant of sale from the court,
to the marshal. The order of sale is embodied in the
final decree itself. It was made before the appeal, and
while the court had the power to make such an order.

But the appeal suspended both the power to condemn
and the power tosell. The appeal suspends the sen-
tence as to every purpose whatsoever, .unless the. power
of sale dfter appeal be given by express law, or ualess the
goads are in a perishiug condition.

The law of New-Jersey which constituted the court,
does not relate to the-case of appeal, and the act of 184
December, 1781, ‘was made to remedy this defect, but
that was made t/iree years after the sale.  In 2 Roll. Ab.
233. L. it is said, that * if, after sentence, the party ap~
peal, the sentence is altogether suspended during the ap-
peal.”  And Wood, in his Justitutes, p. 525. says, * All
acts done after the appeal, in prejudice of the appellant,
are to be réversed.” In 2 Browne’s Givil Law, 437. it
is said that an appeal apud acta may be necessary to pre-
vent the instant intermeddling of the adversary.

The same law is laid down by Coke, 4 Inst. 340. Sir
Thomas Parker’s Rep. 70. Foster v. Gockburn, whero
upon argument and great deliberation the court of ex-
chequer decided, that their power to order a sale of .the
goods seized was suspended by a writ of error, itnot be-
ing-sufficiently proved that they were perishable.

Before trial and condemnation, perishable articles may
be sold, but in no other case, unless the power be given
by statute law. 2 Browne’s Civil’ Law, 227. 229. 446.
450. A special power to sell, notwithstanding an.ap-
peal, is given by the British prize acts; but no such
power was given to the admiralty court of New-Jersey.
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either by the law of that state or the act of congress. 2
Browne’s Civil Law, 231. 454. If the property was i
the custody of Carson, he vas bound by the sentence of
restitution.

As to the question whether the libellant has any reme-
dy against the executors of the owners of the privateer,
we say that we claim merely restitution in specie, or of
the value ; we claim no damages for the tort.

Crase, J. _This is alibel grounded upon the origi-
nal wrong, The proceedings of the court of admiralty
of New-Jersey, and of the continental court of appeals,
are brought in only as an exhibit. There is no new re-
lief prayed for.

Lewis. There is a supplemental libel, and: the first
Ithel prays for general relief. It is the same p-ayer as
in the case of Penhallow v. Doane. The case in Lowper,
74. shows that the remedy extends to executors, where
the estate of the testator has been benefited by the tort,
The case of Penhallow v. Doane is against the executors
of the owner, The libcl in the present case was drawn
from that precedent.

Marsuarr, Ch. J. The objection is that the libel
does not charge that the property has not been restored ;
nor that it has not been proceedéd against ; nor that the
sentence of the court of appeals has not been carried into
effect.

If these allegations had been made in the bill, and
there: had been a prayer for general relief, your argu-
ment would be pertinent. But the libel complains only
of the original tortious capture, and claims damages.

There is no allegation that the property was destroyed,
or that.a wrongful sale had been made.

Livixcsrtoy, J. Itis strange that the case of Penhal-
low v. Doane should be cited by the appellant. The de-
cision in that case is directly against him. ‘The court
theré gave relief only for the property which actually
came to the hands of the respondents.

Jexxrzas
Y.
Cansost.

M_J
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MarsuALL, Ch. J. observed, that in the case cited
from Cowper, the property had come to the hands of the
executor. The law of that case is not denied by this
court.

 Lewis. This court is sitting as a court of admiralty
proceeding according ta the law of nations. No irregu~
larity of form ought to prevent us from obtaining relief
according to the case we make out.

As to the question whether the district court of Penn»
sylvania had cognizance ; heobserved,

That if the property had been carried first to New-
Jersey and then to Pennsylvania, the libel would have
been proper in Pennsylvania. So where the libel is
against-the person, and he is found in Pennsylvania, the
libel must be filed there. The only remedy of the libel-
lant is in the courts of the United States, and the fede-
ral district court of New-Jersey is as foreign to the state
court of New-Jersey, as the federal district court of
Pennsylvania.

Carson was Bound by the decree of the court of ap«
peals ; and courts of admiralty proceeding according to
the law of nattons will aid each other in the execution of
their sentences. Carson died bound by the decree, and
his executors are therefore bound. As they lived in
Pennsylvania, we could only sue them there.

As to the extent of the relief, he observed, that the
sentence was for restitution ; and as that sentence was
passed with the knowledge that a sale had been made,
he inferred that the court of appeals did not intend that
the proceeds of the sale only should be pnid over, but

"that there should be an actual restitution of the thing it-

self, or of its actual value. It is no answer to say that
such is the usual forin of decree in cases where a sale has
beer: made, because those are precedents where the sale
has been lawfully made ; but here it was unlawful.

Dallas, on the same side,
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The real question is, who shall bear the Toss of the de-
preciation- of the money ; and this -depends upon the
question in whose possession was the property at the
time of the decree of restitution.

The claihant did no act, and was guilty of .no omis-
gion which could make'that loss fall upon him ; but it
was a loss produced by the tortious act of the captors,
and they are in Jaw answerable for all the consequences.

In England, formerly, all captures were considered
as made for the crown. It was only in consequence’ of
the prize acts and proclamations, that the property was
adjudged-to the captors. But it is now settled that the
property vests ip the captors immediately upon the cap-
ture ; 5 Rob.* and the resolves of the old congress take
for granted the same principle. By the law ot nations
the property is changed by the capture, and the owner
has no. further power over it. The claimant is really
and substantially a defendant through all the forms of
proceeding, as well in the original suit as in the present.
Thete was no assent, on his part, to the sale—no acqui-

* escence in any act of the.court, or of the marshal. The
decree of restitution supposes and implies that the pro-
perty remained in the hands of the captors. The order

. for sale was made to carry into effect the decree of con-
demnation, and for the purpose of distribution,, not for
the preservation of the property, nor to hold it in custe-
dy of thelaw. No security was given by the captors or
by the marshal. ,No public notice was given of the sale;
no such notice was required by the order of sale. The
sale was madde thirteen days after the order was sus-
pended by the appeal, and the captor was the purchaser.

"L'he case was before the court of appeals uponits par-
ticular circumstances, as well as’ upon its general merits ;
.arid the fact of the sale after the appeal must haye been
known to the court. Two years had elapsed since the
original sentence. A restitution of the thibg itself was
impossible; and the form of the decree of reversal must
have been a matter in question. If” the sale had been
regularly and lawfully made, the court of appeals would

* The case of the Elsede, 5 Rob. 173, secems contray

Jepmixags
v

Cansoxn.
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Jemminas  have taken ndtice of it, and-have decreed restoration of

v.
T Atson.

the proceeds of the: sale” .8 Dall 102. 115, 119. Pen:
hallow v..Doane. It was a fact of which the captor
might have availed himself before that court.

Batthe marshal is to be considered merely as the agent
of the captor.,

" The claimant had nb remedy but against the person of
the captor. There is no evidence that the proceeds of
the sale are any-where to be found.

The original libel did not ask for process to arrest the
vessel, but merely prayed for condemnation. ' The pos-
seasion, and the right of possession, were in the captor.
There was no process to attach the vessel. The first
process was a monition and venire for the jury. The mar-
shal could have no.right to possession, unless by virjue
of process of attachment. There isno orderin the whole
proceedings which takes the possession from the - captors
‘After the sppeal the order of sale was a nullity, and the
sale by the miarshal was as the agent of the captot,” who
was a trusgee for the claimant, and had noright to scll;
aad is, therefore, liable for all the consequences.

February 11.

Magrsuarr, Ch. J. delivered the opinion of tho

. court. \ .

‘The pritateer Addition, cruising under. a commission
Zranted by .the congress of these United States during
the war between this country and Great Britain, captured
the sloop George, brought her inte port, and libelled her
i1 the court of admiralty for the state of New-Jersey,
where she was condemned ds lawful prize by a sentence
rendered 6a the F1st of October, 1778, and ordered to
be-sold by the marshal.  From-this sentence Richard D,
Jennings, thie owner, prayed ao appeals which, on the
28d of Precember, 1780, came on to be heard: before the

"-court of appeals constituted by congress, when the sen-

tence of the court of Jersev was reversed, and restitu-
tion of the vessel and cargo was awarded. Pending the
appeal, on the 13th of November, 1778, the order ol sale
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- was executed, and the proceeds of sale remained in poo-
session of the marshal. It does not appear that any ap-
plication was ever made to the court_ of New-Jersey to
have exedution of the-decree of the court of appeals, and,
this suit is brought to carry it int6 execution, or.on some
other principle to recover from the estate of Joseph'Car-
son, who was part owner of the privateer Addition, the
value of the George and hercargo.

So faras this bill seeks to carry into effect the decree
of the 23d of December, 1780, there-is no doubt of the.
jurisdiction of the canrt; but-the relief granted can only
be commensurate with that decree. It is therefore all
essential to the merits of this cause to inquire how far
Joseph Carson, the-testator of the defendants, wasbound
By the sentence which this court is asked to carry into
effect.

The words under which the plaintiffs claim are those
which direct the restoration of the George and her cargo.
As the captors are not ordered by nameYo eflect this
restoration, and as the order hound those in possession
of the subject on which it must be construed to operate,
it must be considered as affecting those who could obey.
it, not these who were not in possession of the thing to
- berestored, had no power over it, and were, conseguent-
ly, unable to redeliver it. Had Richard D. Jennings
appeared before the court of New-Jersey with this de-

cree in his hand, and demanded its execution, the process.

of that court would have béen directed to those who pos-
sessed the thing to be restored, not to those whoheld no
power,over.it, either in point of fact or law.

This position appears too plain to-require the aid of
precedent, but if such aid should ‘be looked for; the case
of Doane v, Penhallow - unquestignably affords it. In
that case a decree of reversal and restitution was satis-
fied by directing the proceeds of the, sales to be paid;
and even the judge who tried the cause at.the circuit
concurred with his brethren in reversing his own judg-
ment, so faras it had decreed. joint damages, and had
thereby rendered. the defendant liable for more than he
had received. The case of Daane v. Penhullowj there-
fore; which must be considered as expounding the de-

Jevuryge
v

Cansorn
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cres'of the court of appgals now under consideration, has
decided that Joseph Carson was bound to effect restitu-

_tion by that decree so far only as he was, either in law or

in fact, possessed of the George and her cargo, or of the
proceeds.

_ To this point, therefore, the inquiries of the court
will be directed. -

In prosecuting them it will be necessary to ascertain
whethery )

1st. The George and her cargo were, previous to the
sentence, in the custody of the law, or of the captots.

2d. Whether the court of admiralty, after an appeal
from theirsentence, possessed the power to sell the ‘ves-
sel and cargo, and to hold the proceeds for the benefit of
those having the right.

"It appears that the court of New-Jersey, which con-
demned the George and her cargo as prize, was estab-
lished in pursuance of the recommendation of congress,
and that no legislative act had prescribed its practice or
defined its powers. The act produced in court was pass-
ed av a subsequent period, and consequently cannot go--
vern the case. But the court cannot admit the correct-
ness of the argument drawn from this act by the counsel
for the plaintiffs in error. It cannot be admitted that an
act defining the powers,and regulating the practice of a
?[Fe-existing: court, contains provisions altogether new.

he reverse of this: proposition is generally true. Such
an act may rather be expected to be confirmatory.‘of the
practice and of the powers really exercised.

Since we find a court instituted and proceeding to act
as a court, without a law defining its practice or its
powers, we must suppose it to have exercised its powers
in such mode as is employed by other courts instituted
for the object,.and as is consonant to the’ general princi-
ples on which it must act. )

That by the practice of courts of admiralty a vessel
when libelled js placed under the absolute controul of the

.
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court, is net controverted ; but the plaintiffs contend Jownneds

that this power over the subject. is not inherent in a
" court of admiralty, butis given by statute, and in support
of this opinion the prize acts of Great Britain have been
referred to, which unquestionably contain regulations on
this point. But the court is not of opinion that those
acts confer entirely new powers on the courts whose
g‘ractice they regulate. In Browne’s Civil and Admiralty

,aw,in his chapter on the jurisdiction of the prize courts,
itis expressly stated that those courts exercised their ju-
visdictionanterior to the prize acts, and the same opinion
is expressed by Lord Mansfield, in the case of Lindo v.
Rodney, which is cited by Browne. The prize acts, there-
fore, most probably regulated pre-existing powers in the
manner best adapted to.the actual circumstances of the

ﬁmec

It is conceived that the constitution and character of
a court of admiralty, and the object it is to effect, will
throw much light on this.subject. :

. The proceedings of that court are in rem, and their
sentences act on the thing itself. They decide who has
the righit, and they order its delivery to the party having
theright. Thelibellant and the claimant are both'actors.
. They both demand from the court the thing in contest.

it would be repugnant 16 the principles of justice and to-

the practice of courts to leave the, thing in possession of
cither of the parties, without security, while the contest
is depending. If the practice of a court of admiralty
should not place the thingin the custody of its officers,
it would be essential to justice that security should He
demanted of the libellant to have it forthcoming ta.an-
swer the order of the court. :

If the captor should fail to libel the captured vessel,
it has been truly stated in argument that the owner may
claim her in the court of admiralty. How excessively
. defective would be the practice of that court, if, onre-

eeiving such a claim, it neither took possession. of the
vessel, nor required security that its sentence should be
performed. Between the rights of a claimant where 2
libelis filed and where it is not filed, no distinction is per-

Val. IV. D

Canson.
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aNGs ceived, and the court conceives the necessary result of

proceedings in rem to be that the thing in litigation must
be placed in the custody of the law, - and cannot be deli-
vered to either party but on sufficient security.

In conformity with this opinion is the practice of the
.court of admiralty, not only when sitting for the trial of
prizes, and acting in conformity with the directions of
positive law, but when sitting as an instance court, and
conforming to the original principles of a court of ad-
miralty. Inhis chapter * onthe practice of the instance
court,” under thetitle of ¢ proceedings in rem,” p. 397,
Browne states explicitly, that when the proceeding is
against a ship, the process,commences witha warrant di-
reéting the arrest of the ship. In Browne, 405, the course
of proceedings against a ship, not for a debt, but to ob-
tain possession, is stated at length, and in that case too
the court takes possession of the ship. ’

1t must be supposed that a ¢ourt of admiralty, having
prize jurisdition, and consequently proceeding in rem,
aitd not having its practice precisely regulated by law,
would conform to those principles which usually govern
courts proceeding in rem, and which” seem necessarily to
belong to the proper exercise of their functions. If in
progeeding against a ship to subject her to the payment
of a debt, or to acquire the possession of her on account
of title, the regular course is that the court takes the ves-
sel into custody and holds her for the party having right,
the- conclusion seems irresistible, that in proceeding
against a ship to condemn her as prize to the captor, ot
to restore her to the owner who has been ousted of his
possession, the dourt will also take the vessel into custo-
dy, and hold her for the party having the right.

This reasoning is illustrated, and its correctness in a
great measure confirmed, by the legislation of the Uni-
ted States, and the judicial progeedings of our own coun-
try. By the. judicial act the district courts are also
courts of admiralty, and no ldw has regulated their prac-
tice. Yet they proceed according to the gentral rules

of the admiralty, and a vessel libelled is always in pos-
“session of the law. '
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An objeetion, however, 10 the application of this fea-
soning to the case before the court is drawn from the
defectiveness of the record in the original cause, which
does not exhibit a warraint to the officer to arrest the
George. The first step which appears to have been taken
by the court is an order to the marshal to summon a jury
for the trial of the case.

The carelessness with which the papers of a court
created for the purposes of the war, and which.cehsed
to exist before the institution of this suit, have been
kept, may perhaps account for this circumstance, At
" any rate the court of admiralty must be presumed to
have done its duty,'and to have been in possession of the
thing in contest, if its duty required that possession. The
proceedings furnish reasons for cousidering this as the
fact.

Thelibel does not state the George to have remain-
ed in possession-of thecaptors, thatthe sale was made
. for them, or by -their means, nor that the procgeds came
" to.their hands. The answer of the defendants avers
that on bringing the George into port, she wasdelivered
up with all her papers to the court of admiralty, "and,
aithough the answer is not testimony in this respect, yst
the nature of the transaction furnishes.ample reason to
believe that this Wwas the fact; and it is the duty of the
plaintiff fo show that the defendants are in a situation to
be liable to his.claim. If the process of the court of
admiralty- does not appear regular, this court, not sitting
to reverse or affirm their judgment, but to carry a decree
of reversal and restoration into effect, must suppose the
property to be in the hands of those in whom the law
-places it, unless the contrary appears; The Georgeand
Her cargo, therefore, must be considered asbeing in cus-
tody of the law, unless the contrary appears,

If this conclusion be right, it follows that the regulari-
ty of the sale is a question of no importance to the de-
fendants, since that sale was the act of-a court having le-

gal possession of the thing, and acting on its own an-
thority. -

jeurings
Ve
Cansoxw.
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Jevwrnos  Jf thie reasoning be incorrect, it then becomeés neces-
V. i 1 :
Caneon. sar?' to inquire,
Y"7 2di Whetherthe court of New:Jersey, dfier an appeat
J¥om its sentence, possessed the power of stlling the.
George and her cargo, and holding the proceeds for the
party having the right. o

“That. the British courts possess this power is admit-
. ted, but the plaintiffs contend that'it is conferred by sta-
tute, and is not incident to a'prize court. -

That the power exists while the cause is depending in
colirt seems not to be denigd, and indeed may be proved
by the same authority and the same  trairt of reasoning
which has already been used to show the right to take
possession of the thing whenever praceedings are i rems
Browne, in his chapter on the practice of the instance
court, shows its regular course td be to-Uecree o dale
where the goods are in a Perishable condition.

- The plaintiffs allege that this power to decrée a sale
is founded on the possession of the cause, but the court
«£4n percéive no ground for such anopinion. It is sup+
ported by no principle of andlogy, and is repugnuant to
the reason and nature of the thing: . '

In cases only where the subject itself is in posscssion
‘of the court, is the order of sale made, If it be deliver-
ed on security to either party, an order of sale pendihg
the causiy is unheard of in admiralty proceedings, The
motive assigned for the order never isithat the court is
inpassession of the: cause,” but that the property in poss
sessiqn of the court is in a perishable staté. A right to

* order a sale is-for the benefit of all parties, hot becatsé
the case i¢ depending iri that particular eourt, but be-
cause the thing may perish while in its custody, and
while neitlier party cag enjoy its use. :

If then the principle on which the power of the coutt to
orderasale depends, is not that the cause is depending in
court, but that perishable property is in its possession, this
Pprinciple exists in as much force after as before an appeal.
Fhe property does not follow the appeal into the superior
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court. It still remainsin custody of .the afficer of that J:m:xzzcs
court in  which it was libelled, The case of itg preserva-
tion is not altered by the appeal. - The duty to preserve
it is still the same, and it would seem reusonab)e that the ¥
power consequent on that duty would be also retained,

CAnnom

QOn the principles of reason, therefore, the court is sa-
tisfied that the tribunal whose officer retains possession
of the thing retains the power of selling it when in a
perishing condmon, although the cause may be catried by
appeal to a superior court.  This opmlon is not unsup-
ported by authorny. o

In his chapter on- the pracnce of the instance court,
‘page 405. Browne says, * 1f .the ship.or goods are in a
state of decay,orof a penshable nawre; thc courtis used,
during the pendency of a suit, or Sometimes after sen-
tence, notwithstanding an appeal, to issue a commussior
of appraisement and sale, the moncy to be lodged with
the regxstrar of the (;aurt, in usum _;us habentis”?

. This practtce does not appear to be cstablished by
statute, but to be incident to the jurisdiction of the court,
and to grow out of the principles which form its law. A
prizecourt notregulated by particular statute would pro«
ceed on the same principles——at least there is the same
reason for it.

But there is in this case ho distinct order of sale. The
order isa part of the sentence from Which an appeal was
prayed, and is therefore: said to be suspended wuln Lhe
residue-of that sentence.

The proceedings of the court of admiralty, if they are
all before this court, . were certainly very irregular, and
much of the difficulty of this casé arises from that cause ;
but as this case stands, it -would seem entirely unjust to
decree the deferidant.to.pay a-heavy sum of monéy, be-
cause the.court, of admiralty. has done irtegularly that
which it had an unquestionable right to do. - -

Smce the eourt of admiralty possessed the power of
making a distinct order of sale immediately after the ap-
pealwas.entered, and ttus, but for the depreciation, weuld
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have been desirable by all, it is not unreasonable to sup-
pose the practice te have been to consider the appeal as
made from the condemnation, and not from the order of
sale, The manner in which this appeal was entered af-
fords some countenance to this opinion. In the recital
of the matter appealed from, the condemnation alone,
not the order of sale,is stated.

The court will not consider this irregularity of the ad-
miralty, in ordering. what was within itspower, as charg-
ing the owners of -the privateer, under the decree of the
23d of December, 1780, with-the amount of the sales of
the George and her cargo, which in point of fact never
came to their hands, ard over which they never pos-
sessed a legal controul, for the marshal states himself
to hold the net préceeds to the credit of the former
owners. -

It is therefore the- unahimous opinion of this court
that the decree of the 23d of December, 1780, does not
require that the restoration and redelivery whijch it or-
ders should be effected by the captors, but by those who
in point of iaw and fact were in possession either of the
George and her cargo, or of the money for which théy
were sold. As the officer of the court of New-Jersey,
not the captors, held this possession, the decree operates
upon him, not upon them.

On that part of the libel in this cdse which may be
considered as supplemental, and as asking relief in addi-
tion to that which was given by the décree of the 23d of
December, 1780, the court deems it nccessary to-make
but a very few observations.

‘The whole argument in favour of this part of the claim
is founded on the idea that the captors were wrong doers,
and are responsible for all the loss which has been pro-
duced by their tortious act. The sentence of reversal and
restoration is considered by the plaintiffs as* conclusive
evidence that they were wrong doers.

But the court can by no means assent to this princi-
ple. A belligerent cruizer who with probable cause
séizes a neutral and takes her into port for adjudication,
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and procgedsregularly, is not a wrong doer, The actis Jewmucs
ndt Zortious. ‘The order of restoration proves thatthe -
property was neutral, not that it was taken without pro- A re e
bable cause. Indeed, the decree of the court of appeals

is in this respect in favour of the captors, since it does

notaward damages for the capture and detention, nor

give costs in the suit below.

If vre pass by the decree, and examine the testimony
on which it was founded, we cannot hesitate to admit
that there was justifiable cause to seize and .libel the
vessel.

Upon the whole case then, the court is unanimously
of opinion that the decree of the circuit court ought to be
affirmed.

Sentence affirmed.

RHINELANDER ». THE INSURANCE COMPANY Rsuzzran-
. OF PENNSYLVANIA. peR
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THIS was a case certified from the circuit courtfor "o Linture

the district of Pennsylvania, in which the opinions of of a reutral
the judges of that court were opposed to cach other as prizeby a
upon the question, whether the plaintiflf was entitled to f;(“fm’” -y

. 3 . loss,and
recover upon a case stated, the material facts of which engles  the
were as follow : insured to

abandon.

The defendants insured 12,500 dollars, on the freighit m'{{;‘;g‘ﬁ,“,;’f
of the plaintiff’s American ship The-Manhattan, which time of the
had been chartered by Minturn & Champlin, for a offer to akan-
voyage from NewiYort to Batavia, and back to New- rf:;f‘g?g:
York. The freight was valued in the policy et 50,000 p:fn‘ics.
dollars. “The charter-party vontained a covenant that
if any dispute should arisc between the pluintif and
Minturn & Cr-onplin respecting the freight, the cargo
should not be detained by the pluintiff, provided they



